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MUST WE HATE THE CAT-O'-NINE TAILS ? 

BY ELBRIDGE T. GEKBY. 



Penologists agree that the ounce of prevention is worth the 
pound of cure, in the repression of crime. The object of pun- 
ishment is not simply to mete out, to the offender against the 
laws which society enacts for its own protection, a retributive 
compensation for the injury which he has inflicted; nor is it in- 
tended solely to accomplish the individual reformation of the 
offender, with a view to his future life in the community. Its 
first and principal object is to discourage the repetition of the 
offence, either by the offender or, as the old lawbooks have it, by 
other evilly minded persons in like manner offending. 

Crime is necessarily divided into various grades so far as the 
adjustment of punishment is concerned. Thus, for instance, the 
wilful and unjustifiable taking of human life involves capital 
punishment of the offender, and crimes of violence of every de- 
scription result in terms of imprisonment the length of which is 
supposed to correspond in some degree with the gravity of the 
offence. It is obvious that if trivial punishments are inflicted for 
serious offences, crime will multiply, because their commission in- 
volves unimportant consequences to the offender. Hence in order 
to create a deterrent effect, there must be some degree of severity 
in the sentence to produce an impression not simply on the crim- 
inal, but on his like. Society owes this as a duty to itself. Self- 
preservation is proverbially the first law of nature, and the law 
which inflicts an inadequate punishment for a crime simply en- 
courages its commission. These are elementary principles with 
which every student of the penal law is entirely familiar. They 
are recited here merely as a prelude to the consideration of the 
present subject. 

For years past there has been a steady influx of foreigners 
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into the United States, and especially into the State of New 
York, composed in chief of the offscourings of the criminal 
classes in Europe. They seek an asylum in this country not 
simply for evading the pursuit of justice, but in order to re- 
enact here the crimes with which they are familiar in their own 
land, and from punishment for which they have escaped. All 
they need is the opportunity to again perpetrate the offences 
which caused their exile from their home. The majority of these 
crimes consist not merely in the wrongful appropriation of property 
through the violent methods known to criminals, but in acts 
against the persons of unoffending individuals who are either per- 
sonally the subjects of the crime or present an obstacle to its 
commission. Familiar cases are those of highway robbery, 
where the peaceful' citizen, proceeding along the street or road, 
is felled to the ground, sustains great personal injuries, and is, 
perhaps, stretched on a bed of sickness for months as the result 
of opposition to the efforts of the criminal to deprive him of his 
property. So again, when the burglar breaks into the house of 
the citizen who is asleep in the peace of God and of the Com- 
monwealth, and shoots him merely because he ventures to move 
on being awakened by the intruder, the citizen is perhaps 
maimed for life,- or may even lose his life. So again, an alterca- 
tion may be followed either by a stab of a knife or a slash from 
a razor, the crushing of the skull by a " billy," or other serious 
physical injury, from which the unfortunate victim never recov- 
ers. He experiences hours, days, perhaps months, of pain and 
suffering as the result of his encounter with the criminal. The 
latter, upon conviction, is punished by the law. Let us see how. 
In the first place, society in dealing with the convicted crimi- 
nal, is apt to look only to his reformation. He is carefully and 
comfortably housed and fed, deprived of alcoholic stimulants, 
which perhaps have been the cause of his crime, furnished with a 
certain amount of gentle exercise in order to prevent his physical 
system from becoming in any sense impaired, treated with every 
consideration which may tend to his moral improvement, and too 
often pardoned before the expiration of his term, either through 
personal or political influence, or as a matter of expediency on 
the part of the State. Nay, more than this, he holds in his own 
hands under our statutes, to a certain extent, the pardoning power, 
upon which principle he may commute his own imprisonment by 
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good behavior, which commutation consists in a deduction of two 
months from every year after the first year from the term of his 
sentence. Thus, on a five years' sentence in this State his term 
becomes four years and four months ; ten years results in eight 
years and six months ; fifteen years becomes twelve years and eight 
months ; and a twenty years' sentence, the longest term short of 
life for which he may be imprisoned, is reducible to sixteen years 
and ten months. While imprisonment in state prison is punish- 
ment to an educated man, it is no punishment at all to the average 
criminal of the lower grade. He leads a purely animal existence ; 
he has no fine feelings to be injured, no sensibilities to be crushed ; 
and so long as he can eat, sleep, and work moderately he is satis- 
fied with his condition. Nay, more, he has even been known to 
commit crime anew on the expiration of his term, in order to se- 
cure an immediate return to what he views as his normal existence. 
As to his imprisonment possessing any terrors, or operating as a 
deterrent, it does nothing of the kind. 

While it is true that it is the object of society to reform the 
criminal, it is not the policy of the State to encourage imprison- 
ment, because, as a matter of political economy, that involves ex- 
pense to the State. Every fresh convict imprisoned costs some- 
thing to maintain and keep, and the State which could entirely 
obviate the necessity of a state prison would reap an enormous 
accession to its coffers by avoiding a correspondingly large outlay 
and expense. It is a question worth considering, then, not 
simply as a deterrent of crime, but as a question of political 
economy, whether, in addition to imprisonment, some other 
means may not be judiciously resorted to which would tend, at 
all events, to lessen and diminish the commission of crime even 
if it were ineffectual to absolutely suppress it. 

Centuries ago the Mosaic Law inflicted the penalty of forty 
stripes save one for the punishment of offenders. That system 
has been followed throughout Europe, among the various civil- 
ized nations as well as the barbaric. Corporal punishment is to- 
day the principal method of enforcing obedience to the rules and 
regulations of the prisons in which convicts are confined. It pos- 
sesses the advantage, when properly inflicted under medical super- 
vision, of not injuring the health of the criminal to whom it is 
applied, nor of interfering with his personal avocations. At the 
same time, the infliction of physical pain is something which the 
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lower class of criminals instinctively dread, from which they 
shrink, and which they will willingly avoid if they can. It is an 
argument which they can appreciate, no matter how illiterate they 
are, or how debased by crime, or how besotted by indulgence in 
liquor. It is conceded to be effectual when applied, and the 
result in that respect is best shown in one State, that of Delaware, 
where for years it has been resorted to for the punishment of 
minor offences. At the present time it is proposed to consider 
the subject as a deterrent in cases of felony. 

There are crimes which Lord Coke says are not so much as to 
be named among Christians. They involve the application of 
brute force upon helpless, immature, innocent childhood, in 
some cases, incredible as it may appear, induced by a belief that 
the commission of the offence will rid the criminal of the results 
of vice with which he is infected. The result sometimes takes 
the form of permanent lacerations, from which the child may 
never recover ; often inoculation with ineradicable disease, 
which poisons its physical existence forever ; and too frequently 
the destruction and obliteration of moral sense in the victim, 
from the horrible character of the offence. In some cases the 
result to the innocent little child is death itself. The longest 
imprisonment prescribed by law for such offences is twenty years, 
which, as shown, the criminal may reduce to sixteen years and 
ten months. These crimes to-day are frightfully upon the 
increase in the city of New York and in the State of New York, 
as shown by the records of the New York Society for the Preven- 
tion of Cruelty to Children, where specific cases, with the facts, 
are carefully preserved and can be produced to verify this start- 
ling statement at any time it may be so desired. Thus, for 
example, the number of these crimes, which are comprehended 
under the classified heads of rape, sodomy, and incest, from such 
records alone, in 1893 in the city of New York was 45, and in 
1894, 53 ; and in 1895, if the average of the first month con- 
tinues, 72 cases. Something must be done to stop this. What 
can be done ? Imprisonment evidently is of no use. The only 
remedy which can be successful is that which has been tried else- 
where, in cases where the character of the offence indicates that 
it consists in or is accompanied by brutal violence, and that the 
offender is one who can only be reached through physical pain 
applied personally to himself. 
vol. clx.— no. 460. 21 
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The suggestion is not theoretical. Not long since, in England, 
garroting, which was highway robbery accompanied with personal 
violence and frequently strangulation, was checked only by the 
use of the lash. An able article on this subject, by Sir Edward 
Thornton (North American Review, January, 1882, page 7), 
is fully supported by Wharton & Stille (Medical Jurisprudence, 
Vol. I., § 539, p. 438, note 1), that "it is a noteworthy fact that 
since garroters have been sentenced to floggings, the offence has 
almost disappeared from the criminal records of England." So, 
again, assaults on the persons of the Royal family, which at one 
time were quite common in England, have been almost totally 
suppressed by the application of flogging. The subject was dis- 
cussed by the American Bar Association in 1886, and again in 
1887, without definite action. Under the provisions of the 
English Statute (26-27 Vict., c. 44), as shown in a recent article 
in the Law Times, 

" The number of persons who have suffered corporal punishment under 
these provisions is certainly less than might be expected. In more than 
eighteen years only 302 adult offenders have been flogged even once, and in 
four cases alone has the punishment been repeated. No case is to be found 
in the records of the Home Office where it has been administered a third 
time." 

Now what are the objections to its revival in the horrible 
cases referred to ? First of all, it is said that the infliction of 
corporal punishment is always degrading and barbarous and 
leads to grave abuses. This proceeds upon the theory that the 
whole object of punishment is the reformation of the offender. 
Nothing is more calculated to awaken in the criminal a sense of 
appreciation of the enormity of the offence than a direct argument 
applied to his person. 

Then, again, it is said that the punishment is a relic of bar- 
barism and does not commend itself to the approval of enlight- 
ened people. It is difficult to see where the barbarism comes in. 
The application of corporal punishment is recognized in every 
household in the land, as a speedy and effective method of redu- 
cing an unruly child to submission ; and while in very many cases 
it should be the last argument resorted to, it certainly has the 
advantage of producing an immediate compliance with law and 
order. If permissible in cases of children, why should it not be 
applicable to adults ? 

Lastly, it is said that it is a halting attempt to grapple with 
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a great evil which obviously needs stronger remedies. Until 
tried and found ineffectual, the objection is futile. If applied 
to stop the crimes in question, should it fail to be effectual, the 
result would simply show that the perpetrators of such crimes 
are utterly beyond any dread of anything. But the average 
criminal is more afraid of the lash than he is of a long term of 
imprisonment ; and if the former be properly applied, not as a 
substitute for, but as ancillary to, the latter, the cases cited and 
the experience of those in charge of prisons point to the result 
with unquestioned clearness. 

And there are precedents in this country for the infliction of 
corporal puishment. The present proposed legislation, which 
has the sanction of all the humane societies in the State of New 
York, and was prepared by their Committee on Legislation pur- 
suant to their instructions, reads as follows : 

Whenever a male person shall be convicted of a felony consisting in or 
accompanied by the infliction of physical pain or suffering upon the person 
of another, the court wherein such conviction is had, may in its discretion, 
in addition to the punishment now prescribed by law for such felony, direct 
the infliction of corporal punishment upon such convict. The sentence 
shall specify the number of strokes or lashes, which shall not exceed forty 
in number, to be laid upon the bare back of the convict within a time speci- 
fied, by means of a whip or lash of suitable proportions and strength for the 
purpose. Such corporal punishment shall be inflicted by a keeper or other 
officer of the prison to be designated by the warden, within the prison en- 
closure and in the presence of said warden and of a duly licensed physician 
or surgeon, but in the presence of no other person; and the warden and 
physician or surgeon within thirty days thereafter shall certify in writing 
the fact of the infliction to the court imposing the sentence. 

It will be noted that this proposed act leaves it in the discre- 
tion of the court when it is to be ordered ; specifies the mode of 
infliction to preclude evasion of the sentence ; guards against any 
undue violence in the application, by the presence of proper medi- 
cal supervision ; avoids publicity in the execution of the sentence, 
so that "no degradation" can be caused to the criminal, nor feel- 
ings of sympathy can be roused by the presence of a curious or 
sentimental audience ; and, lastly, limits the case to male offend- 
ers where personal pain is the origin or sequence of the crime 
committed. In other States in the Union similar laws exist to 
the like effect for minor crimes. Maryland and Delaware utilize 
this mode of punishment in cases of wife-beating and offences 
against the person. The punishment itself has been held by the 
Supreme Court of the former State to be neither cruel nor un- 
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usual within the constitutional prohibition (Foote v. The State, 
59 Maryland R., 264). In Indiana, Connecticut, and Georgia it 
is permissible to enforce prison regulations. But the great plea 
for its necessity at the present time is the feasible and probable 
prevention of those nameless crimes referred to, and which, un- 
less checked, will result in the wreck and ruin of helpless child- 
hood in this State to an extent undreamed of either by the Press 
or by the intelligent Public. 

Elbkidgb T. Gebry. 



